
IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF DELAWARE 

FERRING PHARMACEUTICALS, INC., 
et al., 

Plaintiffs, 

v. 

TEVA PHARMACEUTICALS USA, INC., : 

Defendant. 

Civil Action No. 17-435-RGA 

ORDER 

I have reviewed the letter about the protective order dispute. (D.I. 29). 

Plaintiff already has one, presumably highly-trusted, employee, an in-house counsel who 

manages patent litigation, who has been designated as having access to the ANDA, ANDA-

related information, and FDA communications. The question is whether it should have a second, 

when the second is what appears to be a senior officer in the company who oversees all aspects 

of the company's global intellectual property matters. It seems to be accepted that he is a 

competitive decision-maker. It is represented that this individual - "who will be the key decision 

maker in any settlement negotiation in this case" - would agree to a "competitive decision 

making bar." 

The in-house counsel will also have access to sensitive financial and economic data, and 

the senior officer would not. The senior officer is a European Patent Attorney, and is subject to 

ethical rules, which, I imagine, require honesty, etc., on his part. I therefore do not question his 

good faith. 

Nevertheless, I question the need for the senior officer to have the ANDA, the ANDA-
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related information, and FDA communications. There is always a risk of inadvertent disclosure, 

no matter how much good faith is being shown, and doubling the distribution by adding a 

competitive decisionmaker to the recipient list significantly increases that risk without 

necessarily conferring any particular benefit on Plaintiffs. 

Thus, I adopt Teva's position that Mr. Blain should not be included in paragraph 13.b.(2) 

of the protective order and Teva's proposed addition to paragraph 6, and reject Ferring's 

proposed addition to paragraph 5. I gather both parties now agree to paragraph 20. (D.I. 29 at 2). 

The parties should resubmit an agreed-upon protective order. 

IT IS SO ORDERED this t~ day of August 2017. 


